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DECISION ON PETITION 


This is the decision on the petition filed on 18 March, 2002, refiled on 2 June, 2003, and 
supplemented via FAX on 18 July and 21 July, 2003, to correct a filing date under 37 C.F.R 
§1.10.' 


The regulations at 37 C.F.R. § 1 . 1 0 provide: 
§ 1.10 Filing of papers and fees by "Express Mail." 

(a) Any correspondence received by the Patent and Trademark Office (Office) that was delivered by the "Express Mail Post Office to Addressee" 
service of the United States Postal Service (USPS) will be considered filed in the Office on the date of deposit with the USPS. The date of deposit 
with the USPS is shown by the "date-in" on the "Express Mail" mailing label or other official USPS notation. If the USPS deposit date cannot be 
determined, the correspondence will be accorded the Office receipt date as the filing date. See § 1 .6(a). 

(b) Correspondence should be deposited directly with an employee of the USPS to ensure that the person depositing the correspondence receives a 
legible copy of the "Express Mail" mailing label with the "date-in" clearly marked. Persons dealing indirectly with the employees of the USPS (such 
as by deposit in an "Express Mail" drop box) do so at the risk of not receiving a copy of the "Express Mail" mailing label with the desired "date-in" 
clearly marked. The paper(s) or fee(s) that constitute the correspondence should also include the "Express Mail" mailing label number thereon See 
paragraphs (c), (d) and (e) of this section. 

(C) Any person filing correspondence under this section that was received by the Office and delivered by the "Express Mail Post Office to 
Addressee" service of the USPS, who can show that there is a discrepancy between the filing date accorded by the Office to the correspondence and 
the date of deposit as shown by the "date-in" on the "Express Mail" mailing label or other official USPS notation, may petition the Commissioner to 
accord the correspondence a filing date as of the "date-in" on the "Express Mail" mailing label or other 
official USPS notation, provided that: 

( 1 ) The petition is filed promptly after the person becomes aware that the Office has accorded, or will accord, a filing date other than the USPS 
deposit date; 

(2) The number of the "Express Mail" mailing label was placed on the paper(s) or fee(s) that constitute the correspondence prior to the original 
mailing by "Express Mail;" and 

(3) The petition includes a true copy of the "Express Mail" mailing label showing the "date-in," and of any other official notation by the USPS 
relied upon to show the date of deposit. 

(d) Any person filing correspondence under this section that was received by the Office and delivered by the "Express Mail Post Office to 
Addressee" service of the USPS, who can show that the "date-in" on the "Express Mail" mailing label or other official notation entered by the 
USPS was incorrectly entered or omitted by the USPS, may petition the Commissioner to accord the correspondence a filing date as of the date the 
correspondence is shown to have been deposited with the USPS, provided that: 

(1) The petition is filed promptly after the person becomes aware that the Office has accorded, or will accord, a filing date based upon an 
incorrect entry by the USPS; 

(2) The number of the "Express Mail" mailing label was placed on the paper(s) or fee(s) that constitute the correspondence prior to the original 
mailing by "Express Mail"; and 

(3) The petition includes a showing which establishes, to the satisfaction of the Commissioner, that the requested filing date was the date the 
correspondence was deposited in the "Express Mail Post Office to Addressee" service prior to the last scheduled pickup for that day. Any showing 
pursuant to this paragraph must be corroborated by evidence from the USPS or that came into being after deposit and within one business day of the 


Application No. 10/034,014 


2 


The petition under 37 C.F.R. §1.10 is GRANTED . 

The application was and is entitled to a filing date of 20 December, 2001, under the provisions of 
37 C.F.R. §1.10. 


The petition fee ($130.00) is waived and refunded via Treasury check. 


BACKGROUND 


The record indicates that: 

• Petitioner William J. Clemens (Reg. No. 26,855) (Petitioner) alleges that this nonpro visional 
application was filed via Express Mail (US Postal Service (USPS) Express Mail No. 
EL588510693US) on 20 December, 2001; 

• Petitioner indicates that upon receipt of his return receipt post card on 14 January, 2002, and 
the Filing Receipt on 15 February, 2002, he learned the Office had accorded a filing date of 3 
January, 2002, rather than that of 20 December, 2001 ; 

• Petitioner's receipt card (see: MPEP §503 2 ) date-stamped 1 8 March, 2002, indicates that he 


deposit of the correspondence in the "Express Mail Post Office to Addressee" service of the USPS. 

(e) Any person mailing correspondence addressed as set out in § 1 . 1 (a) to the Office with sufficient postage utilizing the "Express Mail Post 
Office to Addressee" service of the USPS but not received by the Office, may petition the Commissioner to consider such correspondence filed in 
the Office on the USPS deposit date, provided that: 

(1) The petition is filed promptly after the person becomes aware that the Office has no evidence of receipt of the correspondence; 

(2) The number of the "Express Mail" mailing label was placed on the paper(s) or fee(s) that constitute the correspondence prior to the original 
mailing by "Express Mail"; 

(3) The petition includes a copy of the originally deposited paper(s) or fee(s) that constitute the correspondence showing the number of the 
"Express Mail" mailing label thereon, a copy of any returned postcard receipt, a copy of the "Express-Mail" mailing label showing the "date-in," a 
copy of any other official notation by the USPS relied upon to show the date of deposit, and, if the requested filing date is a date other than the' 
"date-in" on the "Express Mail" mailing label or other official notation entered by the USPS, a showing pursuant to paragraph (d)(3) of this section 
that the requested filing date was the date the correspondence was deposited in the "Express Mail Post Office to Addressee" service prior to the last 
scheduled pickup for that day; and 

(4) The petition includes a statement which establishes, to the satisfaction of the Commissioner, the original deposit of the correspondence and 
that the copies of the correspondence, the copy of the "Express Mail" mailing label, the copy of any returned postcard receipt, and any official 
notation entered by the USPS are true copies of the originally mailed correspondence, original "Express Mail" mailing label, returned postcard 
receipt, and official notation entered by the USPS. 

(f) The Office may require additional evidence to determine if the correspondence was deposited as "Express Mail" with the USPS on the date in 
question. 

[48 Fed. Reg. 2708, Jan. 20, 1 983, added effective Feb. 27, 1 983; 48 Fed. Reg. 4285, Jan. 31,1 983, paras, (a) & (c), 49 Fed. Reg. 552, Jan. 4, 
1984, effective Apr. 1, 1984; paras, (a)-(c) revised and paras, (d) - (0 added, 61 Fed. Reg. 56439. Nov. 1, 1996, effective Dec. 2, 1996- paras '(d) 
& (e) revised, 62 Fed. Reg. 53131, Oct. 1 0, 1 997, effective Dec. 1 , 1 997] 

2 The commentary at MPEP §503 provides in pertinent part: 
§503 Application Number and Filing Receipt 

37 C.F.R. §1.54. Ports of application to be filed together; filing receipt. 

(a) It is desirable that all parts of the complete application be deposited in the Office together; otherwise, a letter must accompany each part, 
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filed the instant petition (over a 7 March, 2002, certificate of mailing)~however, those 
documents are not found in the file; 

• Petitioner refiled the instant petition via FAX on 2 June, 2003, and supplemented it with his 
statement on 18 July, 2003, and that of his secretary, Terri L. Fox, on 21 July, 2003, and 
including therewith a copy of the file jacket setting forth the contemporaneous recordation of 
the Express Mail transaction; 

• while Petitioner indicates that the US Postal Service did not return to him a copy of the 
Express Mail label, he does include with the instant petition a copy of a print-out from the US 
Postal Service "Track & Confirm" data from the Internet website indicating that the package 
bearing USPS Express Mail No. EL588510693US was "Enroute" in the USPS system on 


accurately and clearly connecting it with the other parts of the application. See § 1 .53(f) and (g) with regard to completion of an application. 

* * * 

if a self-addressed postcard is submitted with a patent application, that postcard wilt be provided with both the receipt date and application number 
prior to returning it to the addressee. The application number identified on such a postcard receipt is merely the preliminary assignment of an 
application number to the application, and should not be relied upon (e.g., with respect to foreign filings) as necessarily representing the application 
number assigned to such application. See 37 C.F.R. 1.53(b). The identifying data on the postcard should include: 

(A) applicant's name(s); 

(B) title of invention; 

© number of pages of specification, claims (for nonprovisional applications), and sheets of drawing; 

(D) whether oath or declaration is included; 

(E) a list of any additional forms included with the application (e.g., application transmittal form, application data sheet, fee transmittal form, and/or 
provisional application cover sheet); and 

(F) amount and manner of paying the fee. 

A return postcard should be attached to each patent application for which a receipt is desired. It is important that the return postcard itemize all of 
the components of the application. If the postcard does not itemize each of the components of the application, it will not serve as evidence that any 
component which was not itemized was received by the United States Patent and Trademark Office (USPTO). 

* * * 

RETURN POSTCARD 

If a receipt of any item (e.g., paper or fee) filed in the USPTO is desired, it may be obtained by enclosing with the paper a self-addressed postcard 
specifically identifying the item. The USPTO will stamp the receipt date on the postcard and place it in the outgoing mail. A postcard receipt which 
itemizes and properly identifies the items which are being filed serves as prima facie evidence of receipt in the USPTO of all the items listed 
thereon on the date stamped thereon by the USPTO. 

The identifying data on the postcard should be so complete as to clearly identify the item for which receipt is requested. For example, the postcard 
should identify the applicant's name, application number (if known), confirmation number (if known), filing date, interference number, title of the 
invention, etc. The postcard should also identify the type of paper being filed, e.g., new application, affidavit, amendment, notice of appeal, appeal 
brief, drawings, fees, motions, supplemental oath or declaration, petition, etc., and the number of pages being submitted. If a new application is 
being filed, all parts of the application being submitted should be separately listed on the postcard, e.g., the number of pages of specification 
(including written description, claims and abstract), number of claims, number of sheets of drawings, number of pages of oath/declaration, number 
of pages of cover sheet (provisional application). The postcard receipt will not serve as prima facie evidence of receipt of any item which is not 
adequately itemized on the postcard. For example, merely listing on the postcard "a complete application" or "patent application" will not serve as a 
proper receipt for each of the required components of an application (e.g., specification (including claims), drawings (if necessary), oath or 
declaration and the application filing fee) or missing portions (e.g., pages, sheets of drawings) of an application if one of the components or portion 
of a component is found to be missing by the USPTO. Each separate component should be specifically and properly itemized on the postcard. 
Furthermore, merely incorporating by reference in the postcard receipt, the items listed in a transmittal letter will not serve as prima facie evidence 
of receipt of those items. 

The person receiving the item(s) in the USPTO will check the listing on the postcard against the item(s) being filed to be sure they are properly 
identified and that all the items listed on the postcard are presently being submitted to the USPTO. If any of the items listed on the postcard are not 
being submitted to the USPTO, those items will be crossed off and the post-card initialed by the person receiving the items. 

Upon return of a postcard receipt from the USPTO, the postcard receipt should be promptly reviewed by the person who filed the items to ensure 
that every item specifically denoted on the postcard was received by the USPTO. If the postcard receipt has been annotated to indicate that a 
particular item denoted on the postcard was not received by the USPTO, the postcard receipt will not serve as prima facie evidence of receipt of that 
item in the USPTO. 
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"December 20, 2001, [at] 7:18 p.m. * * * [and] " * * * delivered at 11:30 a.m. on December 
21, 2001 in Arlington, VA 22202 to USPTO 2327. The Item was signed for by D Boston." 


Therefore, as to the instant nonpro visional application. Application No. 10/034.014. the Office 
of Initial Patent Examination is specifically instructed to : 

• assign a filing date of 20 December. 2001: and 

• issue a filing receipt specifying the filing date as that of 20 December. 2001 . 

The instant application is being forwarded to OIPE to be handled as set forth above before being 
forwarded to Publications Branch to be processed into a patent. 

Telephone inquiries concerning this decision may be directed to the undersigned at (703) 305- 


CONCLUSION 


9199. 



John J. Gillon, Jr. 
Senior Attorney 
Office of Petitions 


